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Notice of Proposed Rulemaking - Restrictions on Proprietary Trading and 
Certain Interests in. and Relationships wi th . Hedge Funds and Private Equity 
Funds 

Ladies and Gent lemen: 

Nat iona l Austral ia Bank Limited ("NAB") appreciates the oppor tun i t y to c o m m e n t on the 
Not ice of Proposed Rulemaking (the "Proposed Rules")1 j o in t l y issued by the Board of 
Governors of the Federal Reserve System (the "Board" ) , the Off ice of the Compt ro l le r of the 
Currency, the Federal Deposit Insurance Corpora t ion and the Securities and Exchange 
Commiss ion (col lect ively, the "Agencies") to i m p l e m e n t Section 13 of the Bank Hold ing 
Company Act of 1956, as amended (the "BHC Act") . Section 13 was added by Section 619 of 
the Dodd-Frank Wa l l Street Reform and Consumer Protect ion Act (the "Dodd-Frank Act") and 
is c o m m o n l y referred t o as the "Volcker Rule." The Volcker Rule general ly p roh ib i ts banking 

76 Fed. Reg. 68846 (Nov. 7, 2011). 
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entit ies such as NAB f rom engaging in proprietary t rading and sponsoring or invest ing as 
principal in private equi ty and hedge funds ("covered funds"). 

Background and Summary 

NAB is one of Austral ia's largest f inancial inst i tut ions and conducts substantial weal th 
management business th rough its weal th management division, MLC. NAB is also a bank 
hold ing company registered w i th the Board under the BHC Act and thus is subject to the 
Volcker Rule and the imp lement ing regulat ions w i th respect to its wor ldw ide activit ies as 
we l l as those conducted in the United States, inc luding the investment activit ies conducted 
by its subsidiaries in the MLC weal th management division. 

MLC's customers, wh ich are entirely Austral ian and New Zealand residents, invest th rough 
MLC in, among other assets, private equity and hedge funds in three pr incipal ways: 
(i) th rough MLC superannuat ion funds,2 (ii) th rough MLC non-superannuat ion funds 
(together w i th the MLC superannuat ion funds, the "MLC Funds") and (iii) t h rough life 
insurance policies issued by MLC Limited ("MLCL"). an Austral ian registered l i fe insurance 
subsidiary of NAB regulated by the Austral ian Prudential Regulation Author i ty ("APRA"). 
Each of the MLC Funds is an Austral ian trust and subject to regulat ion by APRA and/or the 
Austral ian Securities and Investments Commission ("ASIC").3 Because MLC entit ies that are 
subsidiaries of NAB act as trustees of the MLC Funds, the MLC Funds are themselves 
considered subsidiaries of NAB under the BHC Act,4 even though they hold only customer 
funds. NAB does not invest in the MLC Funds, and the assets of the MLC Funds are not 
recorded on the books of NAB. 

Whi ls t we acknowledge the basic purpose of the Volcker Rule — to p romote arid enhance 
the safety and soundness of banking enti t ies and the f inancial stabil i ty of the internat ional ly 
impor tan t U.S. f inancial system — and appreciate the signif icant ef for t by the Agencies in 
developing the Proposed Rules, we believe that the Proposed Rules in several respects do 
not accurately reflect the statutory provisions of the Volcker Rule or Congressional in tent 
and may unnecessarily and adversely impact non-U.S. banks' t rad i t ional weal th management 
business, as author ized and regulated under local laws, as wel l as their customers. 

The Proposed Rules impact the weal th management business of non-U.S. banks that are 
banking enti t ies under the Volcker Rule and their customers in t w o pr incipal and, we 
believe, un in tended ways: 

Superannuation is a pension scheme in Australia under which employers are required by the 
Superannuation Industry (Supervision) Act of 1993 to make compulsory contributions to 
superannuation funds on behalf of their employees. Employees may also make voluntary contributions 
to the superannuation funds. Superannuation contributions are invested over the period of the 
employees' working lives and can be accessed when the employees retire. Currently, MLC manages 12 
superannuation funds. In addition to the retirement savings-related superannuation funds, MLC also 
manages approximately 90 non-superannuation funds. 

The MLC superannuation funds, which are regulated by APRA, are offered publicly to Australian 
residents only. The M L C non-superannuation funds, which are regulated by the ASIC, are offered 
publicly to Australian and New Zealand residents only. The offering of the MLC Funds is regulated by 
the Corporations Act 2001 (Cth). 

Because NAB subsidiaries serve as trustees of the MLC Funds, the MLC Funds are deemed to be 
controlled by NAB for purposes of the BHC Act. 
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First, non-U.S. insurance companies (that are af f i l iated w i th non-U.S. banks that are 
banking entit ies under the Volcker Rule) may not be able to diversify in to covered 
funds for their general account or for the separate accounts of their customers, and 
may be required to prematurely divest exist ing investments in covered funds made in 
good fai th before the effective date of the Volcker Rule, potent ia l ly at a f inancial loss 
to them and their customers. We consider that the impact of the Proposed Rules in 
these ways not only increases risk by l im i t ing sound f inancial diversif ication policy but 
also does not take account of explicit exempt ions provided by Congress in the Volcker 
Rule itself for banking entit ies acting on behalf of their customers or for the general 
account of an insurance company. 

Second, such non-U.S. banks may not be permi t ted to diversify investments on behalf 
of customers th rough covered funds and may be required to prematurely divest their 
current investments in covered funds, again potent ia l ly at a f inancial loss to them and 
thei r customers. 

The potent ia l adverse impact of the Proposed Rules on the weal th management business of 
non-U.S. banks is unnecessary to achieve the purpose of the Volcker Rule to l imi t risk to U.S. 
banking organizat ions and U.S. f inancial stabil i ty. To the extent that non-U.S. banks and 
their af f i l ia ted non-U.S. insurance companies invest, w i th only customer funds, in covered 
funds, the capital of such non-U.S. banks is not placed at risk in such covered fund 
investments. As a result, such investments wou ld not adversely affect the U.S. f inancial 
stabil i ty. 

In part icular, we urge that the Proposed Rules should be modi f ied in the fo l l ow ing ways: 

I. the exempt ions for proprietary t rading for the general account and separate accounts 
of regulated insurance companies in the Proposed Rules should also be available for 
investments in covered funds made for these accounts in accordance w i th the terms of 
the Volcker Rule; 

II. the def in i t ion of banking entity should not include covered funds that a banking entity 
may invest in, sponsor or contro l under the Volcker Rule; 

III. the def in i t ion of banking enti ty should not include non-U.S. funds that are substantially 
simi lar t o U.S. registered investment companies (so called "mutua l funds") in terms of 
the i r activities and regulat ion; and 

IV. the exempt ion in the Proposed Rules for covered fund investments made in good faith 
in a f iduciary capacity should be available for long-term trusts that qual i fy as 
"companies" under the BHC Act def in i t ion, so long as those trusts are not themselves 
bank ho ld ing companies. 

I. Insurance compan ies 

The abi l i ty of insurance companies to diversify their investment (wi th insurance 
premiums) is of fundamenta l impor tance to the business of insurance and these 
activit ies are subject to extensive statutory and regulatory l imitat ions. As a result, 
Congress included in the Volcker Rule specific direct ion that the imp lementa t ion of the 
Volcker Rule must "appropr iately accommodate the business of insurance w i th in an 
insurance company, subject to regulat ion in accordance w i th the relevant insurance 
company investment laws, whi le protect ing the safety and soundness of any banking 
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enti ty w i th which such insurance company is af f i l iated and of the United States 
f inancial system."5 We believe the Proposed Rules do not reflect this explicit 
Congressional in tent that the agencies accommodate the business of insurance w i th 
respect to these investment activities. Indeed, as discussed below, we believe the 
Proposed Rules ignore the express exemptions f rom the Volcker Rule's l imi tat ions on 
investments in covered funds by regulated insurance companies. 

A. The Volcker Rule exemption for transactions for the general account of a 
regulated insurance company permits covered fund investments. 

\Ne consider that the Proposed Rules improper ly restrict the Volcker Rule's exempt ion 
for transactions for the general accounts of regulated insurance companies only to 
proprietary t rad ing. By its terms and as in tended by Congress, the exempt ion applies 
also to the purchase or acquisit ion of interests in covered funds. Interpreted 
otherwise, the Proposed Rules, if adopted, wou ld signif icantly and negatively affect the 
abil i ty of regulated insurance companies to diversify their investment port fo l ios in 
order to meet fu ture obl igat ions to pol icyholders as wel l as l imi t ing their abi l i ty to 
provide investment capital to the U.S. economy. 

The general account exempt ion in Section 13(d)(1)(F) of the BHC Act provides that, 
notwi ths tand ing the Volcker Rule prohibi t ions, " [ t ]he purchase, sale, acquisit ion, or 
disposit ion of securities and other instruments described in subsection (h)(4) by a 
regulated insurance company directly engaged in the business of insurance for the 
general account of the company and by any aff i l iate of such regulated insurance 
company" is permi t ted, subject to certain condit ions.6 

Al though the Proposed Rules provide an exempt ion f rom the propr ietary t rading 
proh ib i t ion w i t h respect to the general accounts of regulated insurance companies that 
are aff i l iated w i t h banking entities,7 the Rules do not make this exempt ion available to 
covered fund investments by regulated insurance companies. Both the terms and 
legislative history of the Volcker Rule support the view that the general account 
exempt ion should not be so l imited. 

It is a rule of statutory construct ion that the terms of a statute must be in terpreted in 
accordance w i t h the i r plain meaning absent extraordinary circumstances.8 The 
"purchase" and "acquis i t ion" of "securities and other instruments described in 
subsection (h)(4)" by regulated insurance companies are explicit ly permi t ted by 
subsection (d)(1)(F) of the Volcker Rule. Read plainly, the reference to the set of 
instruments l isted in subsection (h)(4) includes equity interests in covered funds. 
Because there is no language in subsection (d)(1)(F) or elsewhere to suggest that such 
exempt ion is available only for proprietary t rading, it should not be l imi ted in that way. 

If Congress had in tended the general account exempt ion in subsection (d)(1)(F) to 
apply only to propr ietary t rading, Congress could have simply used the phrase 

12 U.S.C. § 1851(b)(1)(F). 

12 U.S.C. § 1851(d)(1)(F). 

See Proposed Rules §_.6(c). Regulated insurance companies that are affiliated with banking entities are 
referred to as regulated insurance companies hereafter. 

See e.g., Board of Governors v. Dimension Financial Corp., 474 U.S. 361, 368 (1986); see also 
Patagonia Corp. v. Board of Governors, 517 F.2d 803, 810 n.10 (9th Cir. 1975). 
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" [ p r o p r i e t a r y t rading conducted by a regulated insurance company" instead of the 
phrase " [ t ]he purchase, sale, acquisit ion, or d isposi t ion of securities and other 
inst ruments described in subsection (h)(4) by a regulated insurance company." Indeed, 
this is precisely what Congress did in subsection (d)(1)(H) of the Volcker Rule when it 
exempted f rom the proprietary t rading p roh ib i t ion activities by fore ign banking 
organizat ions solely outside the United States.9 

Moreover , the legislative history of subsection (d)(1)(F) of the Volcker Rule indicates 
that the general account exempt ion applies to covered fund investments. According to 
Senators Merkley and Levin, the principal authors of the Volcker Rule, 

Subparagraph (d)(1)(F) is meant to accommodate the normal 
business of insurance at regulated insurance companies that are 
af f i l ia ted w i th banks. The Volcker Rule was never meant to affect 
the ordinary business of insurance: the col lect ion and investment 
of premiums, which are then used to satisfy claims of the insured. 
These activities, whi le def in i t ional ly propr ietary t rading, are heavily 
regulated by State insurance regulators, and in most cases do not 
pose the same level of risk as other propr ietary trading.10 

The Merkley-Levin Colloquy indicates that the Volcker Rule did not in tend to affect the 
normal business of insurance companies, inc lud ing their abi l i ty to invest customer 
insurance premiums. Further, the level of risk f r om the investment activities for the 
general account of regulated insurance companies is min imized because, as Senator 
Merkley noted, such investment activities "are heavily regulated" by insurance 
regulators.11 

In practice, in order to support long-term l iabi l i t ies to policyholders, a regulated 
insurance company like MLCL wou ld typically invest in long-term assets for proper 
asset-l iabil i ty management. The l imi ta t ion of the general account exempt ion in the 
Proposed Rules wou ld adversely affect the norma l business operat ions by l imi t ing the 
abi l i ty to ful ly diversify investment por t fo l ios for the benefi t of 
pol icyholders/customers. As a result, the l im i ta t ion of the general account exempt ion 
in the Proposed Rules is inconsistent w i th the in tent of Congress to accommodate the 
business of insurance and the terms of the statute itself. 

B. The exemption in the Proposed Rules for proprietary trading for the separate 
accounts of regulated insurance companies should also permit covered fund 
investments. 

We also believe that the exempt ion in the Volcker Rule for transactions "on behalf of 
customers" permits investments in covered funds by regulated insurance companies (as 

Section 13(d)(1)(H) of the BHC Act provides that notwithstanding the Volcker Rule prohibitions, 
'Tplroprietarv trading conducted by a banking entity pursuant to paragraph (9) or (13) of section 4(c), 
provided that the trading occurs solely outside of the United States and that the banking entity is not 
directly or indirectly controlled by a banking entity that is organized under the laws of the United States 
or of one or more States" is permitted. 12 U.S.C. § 1851(d)(1)(H) (emphasis added). 

156 Cong. Rec. S5896 (daily ed. July 15, 2010) (colloquy between Sen. Merkley and Sen. Levin) 
(the "Merkley-Levin Colloquy") (emphasis added). 

Although the Merkley-Levin Colloquy used the term "proprietary trading," it was used as a general 
reference to "the collection and investment of premiums." An insurance company's investment of 
premiums generally includes both short-term trading activities and long-term investments. 
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we l l as other types of f inancial inst i tut ions) for the separate accounts of their 
customers. 

Section 13(d)(1)(D) of the BHC Act provides that no tw i ths tand ing the Volcker Rule 
prohib i t ions, " [ t ]he purchase, sale, acquisit ion, or disposit ion of securities and other 
instruments described in subsection (h)(4) on behalf of customers" is permitted.1 2 In 
imp lement ing this provision, the Proposed Rules provide an exempt ion f rom the 
propr ietary t rading p roh ib i t ion for the trading activities of regulated insurance 
companies for the separate accounts of their customers, subject to certain condi t ions 
(the "Separate Account Exemption").1 3 The Proposed Rules, however, are silent on 
whether the Separate Account Exemption wou ld be applicable to covered fund 
investments by regulated insurance companies. Both the terms and legislative history 
of the Volcker Rule support the v iew that the Separate Account Exemption should also 
be applicable to covered fund investments by regulated insurance companies for the 
separate accounts of their customers. 

As in the case of the general account exempt ion discussed above, the phrase 
"securit ies and other inst ruments described in subsection (h)(4)" is a reference to the 
set of instruments l isted in subsection (h)(4), which includes equity interests in covered 
funds. The purchase or acquis i t ion of such interests in covered funds on behalf of 
customers is thus permi t ted under subsection (d)(1)(D) and the Separate Account 
Exemption in the Proposed Rules should be amended to reflect this statutory language. 
There is no language in subsection (d)(1)(D) to suggest that this exempt ion for 
transactions "on behalf of customers" is available only for propr ietary t rading. As 
noted above, had Congress so intended, it could have simply used the phrase 
" [ p rop r i e ta r y t rad ing conducted by a regulated insurance company" instead of " [ t ]he 
purchase, sale, acquisi t ion, or disposit ion of securities and other instruments described 
in subsection (h)(4) by a regulated insurance company." 

In addi t ion, there is no logical or policy reason to permit regulated insurance 
companies to engage in propr ietary t rading and not invest in covered funds. When 
Congress directed that the imp lementa t ion of the Volcker Rule "must accommodate 
the business of insurance," Congress did not make a dist inct ion between propr ietary 
t rad ing and covered fund investments by regulated insurance companies. There is 
no th ing in the legislative history of the Volcker Rule or the Proposed Rules to suggest 
that the latter involves h igher risk. 

This construct ion of the Separate Account Exemption in subsection (d)(1)(D) is also 
supported by the purpose of the Volcker Rule to l imi t risk to the capital posi t ion of 
banking entit ies. When bank ing entit ies make covered fund investments on behalf of 
customers — inc luding for separate accounts for customers of a bank-owned insurance 
company — they do not place their capital at risk. The investment risk is borne entirely 
by the customers. Consequently, proh ib i t ing a banking ent i ty f rom invest ing in 
covered funds on behalf of customers wou ld not p romote the safety and soundness of 
the banking ent i ty, nor w o u l d it serve any of the other publ ic goals of the Volcker Rule. 
In fact, i t wou ld adversely affect the competi t ive posi t ion of banking organizat ions and 
unnecessarily restrict the investment opt ions available to their customers. 

12 U.S.C. § 1851(d)(1)(D). 

See Proposed Rules §_.6(b)(iii). Insurance company separate account trading activities are one of three 
types of trading activities that would be exempted under §_.6(b) of the Proposed Rules pursuant to the 
"on behalf of customers" exemption provided under subsection (d)(1)(D) of the Volcker Rule. 

2 



II. T h e d e f i n i t i o n of bank ing ent i ty should not inc lude any covered funds. 

Al though the Preamble to the Proposed Rules states that covered funds that are 
exempt f rom the Volcker Rule wou ld not be inc luded as banking entit ies, Section 
_.2(e)(4) of the Proposed Rules itself l imits this t rea tment to covered funds that are 
organized, of fered and held by a banking ent i ty pursuant to Section 13(d)(1)(G) of the 
BHC Act. We believe that the def in i t ion of banking ent i ty should be revised to exclude 
al l covered funds that a banking enti ty has permissibly sponsored or made an 
investment in to be consistent w i t h the purpose and in tent of the Volcker Rule. 

W e support the statement of the Agencies in the Preamble to the Proposed Rules that 
the def in i t ion of banking ent i ty does not include covered funds that are control led 
permissibly by a banking ent i ty under the Volcker Rule. Otherwise, such covered funds 
" w o u l d become subject to all of the restrictions and l imi tat ions of section 13 of the BHC 
Act and the proposed rule, which wou ld be inconsistent w i th the purpose and in tent of 
the statute."14 

The Agencies correctly pointed out in the Preamble to the Proposed Rules that " in 
order t o avoid appl icat ion of Section 13 of the BHC Act in a way that appears 
un in tended by the statute and wou ld create in terna l inconsistencies in the statutory 
scheme, the proposed rule also clarifies that the te rm 'banking ent i ty ' does not include 
any aff i l iate or subsidiary of a banking enti ty, i f that aff i l iate or subsidiary is (i) a 
covered fund, or (ii) any ent i ty control led by such a covered fund." 

This is an impor tan t clari f ication because the def in i t ions of "af f i l ia te" and "subsidiary" 
under the BHC Act are broad, and could include a covered fund that a banking enti ty 
has permissibly sponsored or controls under one of the exempt ions in the Volcker 
Rule. This clari f icat ion is especially impor tant for fo re ign banking organizations. A 
fo re ign banking organizat ion may invest in covered funds solely outside the United 
States pursuant to Section I3(d) ( l ) ( l ) of the BHC Act. If, however, the foreign banking 
organizat ion also controls such covered funds, such covered funds wou ld be banking 
ent i t ies and subject to the Volcker Rule prohib i t ions, a result unintended by Congress. 

Consistent w i t h the decision of the Agencies to exclude covered funds exempt under 
Section (d)(1)(G) f rom the Volcker Rule proh ib i t ion, we consider that covered funds 
exempt under other sections of the Volcker Rule, such as Section I3(d)( l ) ( l ) , should 
also be excluded. Further, we see no policy reason to l imi t the exclusion to covered 
funds that are organized, of fered and held by a banking ent i ty pursuant to 
Section 13(d)(1)(G) of the BHC Act. 

Accordingly, in the interests of fairness and compet i t ive equali ty, to effectuate the 
in ten t of Congress, and consistent w i th the Agencies' statement in the Preamble, we 
believe that the reference to " § _ . l l " should be removed f rom the def in i t ion of banking 
ent i ty thereby t reat ing similarly situated funds consistently. 

76 Fed. Reg. 68846, (Nov. 7, 2011) p. 68856. 
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III. T h e de f in i t ion of bank ing ent i ty should not inc lude non-U.S. funds tha t 
a re simi lar t o U.S. r egu la ted i n v e s t m e n t compan ies (so cal led " m u t u a l 
funds") . 

We believe that the def in i t ion of banking ent i ty should exclude non-U.S. funds that are 
similar to U.S. registered investment companies, or "mutua l funds", because such non-
U.S. funds are similarly of fered to the general public and are heavily regulated by their 
home country regulators. 

U.S. mutua l funds that are sponsored and dist r ibuted by a U.S. bank or bank ho ld ing 
company are not general ly subsidiaries of the associated bank or bank hold ing 
company.15 As a result, a U.S. mutua l fund wou ld not be covered by the def in i t ion of 
"bank ing ent i ty" under the Proposed Rules and, therefore, not subject to the Volcker 
Rule restrictions even when such a mutua l fund is seeded, advised and distr ibuted by a 
bank ing ent i ty. 

The principle of compet i t ive equal i ty dictates that non-U.S. funds (that hold only 
customer funds) that are substantial ly similar to U.S. mutua l funds should not be 
covered by the def in i t ion of banking ent i ty. From a policy perspective, applying the 
Volcker Rule restrictions to such non-U.S. funds wou ld not p romote the safety and 
soundness of the banking ent i ty involved, nor wou ld i t serve any of the other public 
goals of the Volcker Rule. Indeed, it wou ld restrict the f l ow of capital f rom non-U.S. 
enti t ies to the United States, w i t hou t any benefi t to the safety or soundness of the U.S. 
f inancial system. 

As a result, we believe that the "bank ing ent i ty" def in i t ion should not include non-U.S. 
funds that are substantial ly similar to U.S. mutua l funds, but wou ld otherwise be a 
banking enti ty due to the legal structures under which such non-U.S. funds are 
established. 

IV. T h e e x e m p t i o n in t h e Proposed Rules for covered f u n d investments 
m a d e in g o o d fa i th in a f iduc iary capacity should be ava i lab le for long-
t e r m trusts tha t const i tu te "companies" under t h e BHC Act de f in i t ion , so 
long as those trusts are not themse lves bank ho ld ing companies . 

The Proposed Rules make i t clear that the Volcker Rule proh ib i t ion w i th respect to 
investments in covered funds does not apply unless a banking ent i ty is acting as a 
principal.16 The Preamble to the Proposed Rules specifically provides, among other 
examples, that investments made by a banking ent i ty acting in good faith and in a 
f iduciary capacity are not t reated as investments as pr incipal (the "Fiduciary 
Exemption").1 7 

See 76 Fed. Reg. 68846, (Nov. 7, 2011) p. 68856. 

See Proposed Rules §_. 10(a). 

The Preamble provides that "the proposed rule would not prohibit the acquisition or retention of an 
ownership interest (including a general partner or membership interest) in a covered fund: (i) By a 
banking entity in good faith in a fiduciary capacity, except where such ownership interest is held under 
a trust that constitutes a company as defined in section (2)(b) of the BHC Ac t . . . ." 76 Fed. Reg. 
68846, (Nov. 7, 2011) p. 68896. 
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We support this clarif ication of the Volcker Rule, but we believe that the availabi l i ty of 
this Fiduciary Exemption should not depend on whether the banking entity is acting as 
trustee for a trust that complies w i th the archaic Rule Against Perpetuities.18 This 
Fiduciary Exemption should also be available when a banking ent i ty is acting as trustee 
for a long- term trust that does not comply w i th the Rule Against Perpetuities. In bo th 
cases, the banking entity is not act ing as principal, but rather in good faith as a 
f iduciary on behalf of its customers. The fact that the trust is a "company" under the 
BHC Act is i rrelevant to the status of the banking ent i ty as a f iduciary. 

Moreover , the Fiduciary Exemption precisely mirrors the f iduciary exemptions for 
acquisit ions of bank and nonbank shares in Sections 3(a) and 4(c)(4) of the BHC Act, 
wh ich are not so l imi ted under long-standing and wel l-sett led Board precedent unless 
the trust is itself a bank ho ld ing company. This Board precedent is ful ly consistent w i th 
the relevant legislative history and the purposes of the BHC Act and was specifically 
reaf f i rmed by the Board in its 1983 ru lemaking comprehensively revising Regulation Y. 

$ $ 

If you have any questions or comments w i th respect to any of the matters discussed in this 
' letter, please contact Jay Son Yoong, Senior Legal Counsel, of my off ice (+61-2-9466-7404 or 
¡ayson.yoong(3 nab.com.au). 
I iv \ 

. KJ S v 
ifffflurs sincerely, 

t A) 

StepheVi P. Tud jman 
GenWarCounsel 
M L C \ nabWeal th Legal 

For a trust to avoid classification as a "company" under the BHC Act, it must by its terms terminate 
within 25 years or not later than 21 years and 10 months after the death of individuals living on the 
effective date of the trust. See 12 U.S.C. 1841(b). The legislative history of the 1970 amendments to 
the BHC Act indicates that this formulation was enacted because, at the time of the amendments, 
"[m]any wills [had] been drawn to comply with the long-established legal 'rule against perpetuities'." 
Sen. Rep. No. 1 179, 89th Cong., p. 7 (May 19, 1966). However, with many states having since 
modified or repealed the rule against perpetuities, and certain changes to the federal tax laws favoring 
the use of perpetual trusts, the limitations on trusts based on the rule against perpetuities in the 1970 
amendments to the BHC Act should no longer be relevant. 
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